
 

 

   May 11, 2026 

Heather E. Murray 

Associate Director, First Amendment Clinic 

 

Dear Heather Murray, 
 

This is in response to your Freedom of Information Law (“FOIL”) appeal submitted by 
email on May 5, 2026, concerning your December 15, 2025 request, described herein. 
 

1. Background 

 

On December 15, 2025, Scrutinize and Reinvent Albany submitted a FOIL request to the 
Records Access Officer (“RAO”) for the Office of Court Administration (“OCA”) seeking 
records relating to court-appointed fiduciaries under 22 NYCRR Part 36, with a particular focus 
on Surrogate’s Courts, under two main categories of records, with multiple sub-parts.  
Specifically, you sought: 
 

“[A]ccess to the following records relating to court-appointed fiduciaries under 22 

NYCRR Part 36, with a particular focus on Surrogate’s Courts.  1.  Databases underlying 

the public Part 36 ‘appointments’ and ‘approved compensation’ searches . . .  2.  Digital 

copies of records used to track Part 36 appointments and compensation . . . .” 

 

The RAO acknowledged the request on December 16, 2025, and granted three successive 
extensions, ultimately setting a final response date of April 8, 2026.  On April 8, 2026, the RAO 
provided certain records over three emails and invoked Public Officers Law (“POL”) § 87(2)(b), 
stating that “portions of the records that respond to your request are exempt from disclosure 
pursuant to Public Officers Law § 87(2)(b) because, if disclosed, would ‘constitute an 
unwarranted invasion of personal privacy.’”  The records provided were limited to information 
concerning Part 36 appointments in the Surrogate’s Courts. 
 

By email dated May 5, 2026, you appealed the RAO’s determination on behalf of 
Scrutinize and Reinvent Albany.  You contend that the RAO’s response was incomplete, with 
numerous sub-parts unaddressed, no certification provided that responsive records do not exist, 
and the focus limited only to Surrogate’s Courts.  You further contend that the RAO’s invocation 
of POL § 87(2)(b) was procedurally insufficient because no particularized justification was 
offered for the withholdings. 
 



  

 

2. Determination on Appeal 
 

Upon review, I grant your and remand the matter to the RAO as set forth below. 
 

Failure to Certify 

 

Where responsive records cannot be located, FOIL requires the agency to certify in 
writing that a diligent search was conducted and that no such records exist.  See POL § 89(3); 
Rattley v. New York City Police Dep’t, 96 N.Y.2d 873, 875 (2001); De Fabritis v. McMahon, 
301 A.D.2d 892, 892–93 (3d Dep’t 2003).  An agency that produces some records responsive to 
a request must also conduct a diligent search for the remainder and, where records are not found, 
provide the required written certification. 
 

The following sub-parts of the request were not addressed in the RAO’s April 8, 2026 
response: 
 

(1)  Request No. 1.1.3 — data dictionaries, codebooks, schemas, or other records 
explaining the meaning and format of each dataset field (only abbreviation sheets 
were produced); 

(2)  Request Nos. 1.1.2.4 and 2.1.4 — the underlying database for law-firm-level 
compensation reports (UCS-876) (only individual-year PDF exports were produced); 

(3)  Request No. 2.1.2 — UCS-872.5 statements of reasons for non-list appointments (no 
records produced and no certification that records do not exist); 

(4)  Request No. 2.1.6 — UCS-826 annual statements of compensation for examiners (no 
records produced and no certification that records do not exist); 

(5)  Request No. 2.1.3.5 — the contested/uncontested designation field from UCS-875 
records (not produced and no certification that the field does not exist); 

(6)  Request No. 2.1.3.9 — the hours and minutes of services field from UCS-875 records 
(not produced and no certification that the field does not exist); 

(7)  Request No. 2.1.3.12 — narrative explanation or reason-for-approval fields from 
UCS-875 records (not produced and no certification that such fields do not exist); and 

(8)  Request Nos. 2.1.5.1 through 2.1.5.5 — specified fields in UCS-877A/B records for 
counsel to the Public Administrator, including counsel fiduciary identification 
number (2.1.5.1), the relevant Public Administrator’s office (2.1.5.2), court and 
county (2.1.5.3), compensation amounts and time periods of service (2.1.5.4), and 
narrative explanations (2.1.5.5) (fields not produced and no certification that records 
do not exist). 

 

The matter is remanded to the RAO to either identify which sub-parts OCA does not have 
records or, to the extent a diligent search was not previously conduct, to conduct such a search.  
For each category in which responsive records are not located, the RAO must certify, pursuant to 
POL § 89(3), that a diligent search was performed and that responsive records do not exist.  To 
the extent you seek similar records for Part 36 appointments in other courts, you may submit a 
new request to the RAO specifying which court or courts you seek records for. 
 

Section 87(2)(b) Withholdings 

 

POL § 87(2)(b) permits an agency to withhold records whose disclosure “would 
constitute an unwarranted invasion of personal privacy,” but only upon a particularized showing 



  

 

as to each record or category of records withheld.  The RAO’s April 8, 2026 response stated only 
that “portions of the records . . . are exempt from disclosure pursuant to Public Officers Law § 
87(2)(b) because, if disclosed, would constitute an unwarranted invasion of personal privacy.”  
This statement does not identify which records were withheld, which fields were redacted, or 
why disclosure of the withheld material would constitute an unwarranted invasion of personal 
privacy.  A bare invocation of the exemption—without identifying the specific records withheld 
or articulating why disclosure of each would constitute an unwarranted invasion of personal 
privacy—is insufficient.  See Data Tree, LLC v. Romaine, 9 N.Y.3d 454, 462–63 (2007); Gould 
v. New York City Police Dep’t, 89 N.Y.2d 267, 275 (1996); Capital Newspapers Div. of Hearst 
Corp. v. Burns, 67 N.Y.2d 562, 566 (1986); Matter of New York Civil Liberties Union v. New 
York State Office of Court Administration, 2025 WL 2955709 (2025).  Accordingly, the matter is 
remanded to the RAO to identify which sub-part or -parts for which records are withheld. 
 

The matter is remanded to the RAO to: (1) identify which sub-parts OCA does not have 
responsive records for; and (2) identify the specific records or fields withheld pursuant to POL § 
87(2)(b), including a particularized justification. 
 

Your appeal is granted and the matter is remanded in accordance with the reasoning 
herein. 
 

Very truly yours, 
 

 

cc: Committee on Open Government 


